Scoping document for the proposal to Amalgamation
	
	Incorporated Associations
	Registrable Australian Body
	Company Limited by Guarantee

	Key Features
	· Suitable for small, community based groups

· Not-for profit, profits are used to further the objectives of the association (not to provide personal gain for its members)

· Can become registered under the corporations Act 2001, to enable it to carry on business in other states or territories outside of its home jurisdiction without the need to register as a company. The incorporated association will become an Australian Registered Body and upon registration will be allocated an Australian Registered Body Number


	· Allows us carry on business in one or more states or territories other than its home jurisdiction

· Remain incorporated in NSW (home jurisdiction) but can have branch’s in other states

· All financial reporting would need to come under ACNN 
	A company limited by guarantee has the following key features: 

· it can trade or operate throughout Australia; 

· the liability of members is limited; 

· there is a cost involved in establishing the company; and 

· there are ongoing reporting and administrative requirements. 



	Legal Entity
	Yes - recognised by law

· Continue regardless of changes to membership

· Accept gifts & bequests

· Buy & sell property

· Costs to members of the winding up of the assoc is limited to the amount, if any, unpaid by the member in respect of membership to the assoc

· Can sue or be sued in its corporate name
	· We must be registered under Part 5B.2 of the Corporations Act 2001 (the Corporations Act) as an Aust Registered Body

· Submit required documentation to ASIC ($340)
	Yes – limited by guarantee means the liability of the company’s members is limited to the amount the members undertake to contribute to the property of the company if it is wound up

· Members are liable as contributories on winding up of the company. Each member must agree in writing to the amount of ‘guarantee’ they will pay. Usually a nominal amount ($20-$100)

· Can sue or be sued



	Management / Members
	Committee: responsible for managing and appointing public officer

Public Officer: responsible for lodging documents; primary contact in the organisation
	Same as requirements as now in the state of NSW
	At the least requires:

· 3 directors & 1 secretary
· must have 1 member
· registered office address & principal place of business
· registered office open & accessible to the public

· Lodge notification of appointment or cessation of officeholder

	Act / Rules
	· Model rules for incorporated assoc or adopted rules

· Less onerous conditions than the corporations act 2001
	Same as requirements as now in the state of NSW
	Corporations Act 2001

· May have own constitution or ‘replaceable rules’ or combination

· If have own constitution – are required to have them up to date with the law (additional expense)

	AGM
	· Held at least once in each calendar year

· Held within 6 months of the end of the assoc. financial year

· Accounts must be presented to members at each AGM

· Must lodge copies of financial reports within 1 month of AGM to OFT 
	Same as requirements as now in the state of NSW
	· Held at least once in each financial year

· Held within 5 months of the end of the financial year

Must lodge copies of financial statements & reports within 4 months from end of financial year. 

	Auditing of Accounts
	· Accounts do not require auditing (NSW OFT)

· Financial statements provided to members at AGM (do not have to be sent to all members)


	Same as requirements as now in the state of NSW
	· Required to have accounts audited – must have a registered company auditor

· Copy of financial statements and reports must be sent to its members prior to AGM

	Record Keeping
	· Minutes of all meetings

· A register of all members

· A register of all committee members

· Financial records
	Same as requirements as now in the state of NSW
	· Minutes of all meetings

· A register of all members

· A register of all committee members

· Proper financial records

	Fees
	Yearly OFT fee – with submission of financial records (~$33)
	Same as requirements as now in the state of NSW
	Additional fees which include:

1. annual review fee ($1000) (may be able to apply for a reduced fee as NFP company)

2. Lodging fees $65 - $270 (if late)

	Common Seal
	Must be held by the public officer
	Same as requirements as now in the state of NSW
	

	Cancellation of Incorporation
	Special resolution of members

Distribution of assets, cash etc must be approved by OFT
	Same as requirements as now in the state of NSW
	

	Advantages
	· Separate legal entity
· Limited liability (only if have not paid membership) – otherwise no costs to members
· No need to indemnify executive committee
· The association can have perpetual succession - it continues regardless of changes in its membership. 

· Administrative costs 
An incorporated association provides most of the benefits of a company limited by guarantee but at a fraction of the cost. 
Administrative costs of establishing an incorporated association are lower compared to incorporation under the Corporations Act as the structure is more simple and straightforward. However, there are some costs involved in ongoing reporting obligations. 
Lawyers are not totally necessary to set an association up, but they are recommended - approach a legal firm for pro bono (free) assistance. 


Duties 
Generally the duties imposed on officers of an incorporated association will be less onerous than for a company limited by guarantee. However, as is the case under the Corporations Act, persons vested with the management of affairs of an incorporated association will have certain duties and obligations.


	· Aware of requirements
· Lower costs than becoming a public company

· Allow us to trade across states 
	· Separate legal entity
· Limited liability
· Termination of membership and addition of members 
Members can terminate their membership in accordance with the constitution of the company. A past member will not need to contribute towards the debts and liabilities of any contracts once they cease to be a member. There is also flexibility for the addition of new members to the company under the company's constitution after registration.

· National registration
· Objectives not restrictive 
As a company limited by guarantee, there are no restrictions on an organisation's ability to trade, earn and distribute profits; however, the organisation would not be able to distribute profits to its members or issue shares. The constitution of the company will set out the purposes for which the funds can be used. This may make it easier to raise funds for an organisation's principal objectives. 

· Indemnifying directors 

The Corporations Act provides that in certain circumstances, a company will be allowed to indemnify any officer or auditor against a liability. In certain circumstances, the Corporations Act permits a company to indemnify its officers against legal costs. 



	Disadvantages
	1. Restrictions on trading and operating beyond State borders: 

	1. Not really a disadvantage – but states would need to close and then could reopen as branches. 
	1. Set up costs 

A company limited by guarantee can be expensive to set up (at least $1200). 
It is almost certain that you will need a lawyer to get the documentation in order and to advise you on the company's ongoing regulatory and filing requirements.

[Advised by JE that PSANZ quote ~$10,000 + GST

2. Ongoing fees – ASIC annual fees are higher than incorporation fees

3. General disclosure and reporting requirements 

The administrative requirements on a company are more onerous than for incorporated associations. A company limited by guarantee will be subject to the disclosure requirements that apply to public companies under the Corporations Act. The Corporations Act imposes financial reporting and auditing obligations on companies. Check out the ASIC website for the latest reporting requirements.

4. Officers of the company (ie the directors, secretary and those within the definition of officers in the Corporations Act) are subject to all the duties and liabilities placed on directors by the Corporations Act and the common law (even where directors are acting in a voluntary capacity). The constitution can include provisions indemnifying officers of the company. 

The obligations imposed by the Corporations Act on directors of companies are more onerous than the obligations imposed on officers of incorporated associations; however, they are more clearly defined. In contrast the equivalent obligations of members of the committee of an incorporated association have not been as well defined through court processes. 

Directors and officers liability insurance is available to cover an officer's liability. 

A company may also pay the premiums for a policy indemnifying its directors for the legal costs of defending a proceeding, whatever the outcome.
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